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Ex Puric 
mla S T H E  SECilLTARY 

The Honorable Michacl K. l'o~vcll 
Chainnail Conimissioner 
Fcdcral Coiniiiunications ('ommission 
4-15 ~ 12th Street, SW1 Rooin X H20I 
\L'ashington, 0.C. 20554 

I'he Honorable Kathleeii Q. Abemathy 
C'oniinissionei. Commissioner 
Federal Coiiiniuiiications Commission 
445 ~ 121h Streel, SW. Room 8 L i l  I5 
Washingoil, U.C. 20554 

The Honorable Kevin J .  Martin 

Fedcral Communications Commission 
445 ~ 12th Street, SW, Room 8 A204 
Washington, D.C. 20554 

The Honorable Jonathan S. Adelstein 

Federal Communications Commission 
445 ~ 12th Street. SW, Room 8 C;02 
Washington, D.C. 20554 

I'hc Hotiorahlc Michael I .  (~'opps 
Coininissioncr 
Federal ('omiiitinicalioiis Coinmission 
445 12111 Streel. SW. Konm 8 A202 
LVcishiiiglon. D.C. 20554 

Dear Coiniiiissioners: 

Ainerica~cl ('orporation ("Aiiirricatel"), I a long distance carrier specializin~ iii 
sci-\.itig I [ispanic coiiimunilics I l i rnughoul the United States, til-ges the Federal Comiiittnications 

I Znrci-icalcl, it I ) c lawxc  cwpoimotr Ihctt i s  rl subsidiary o t  bNI1A. (:bile, IS a corninon 
citiiicr pi-oviding duincstic aiid tntcrnaltonal telecommuiiications sei \~ ices.  E N T E L  
(~'liilr. I \  the largrsr I m x t d c r  [ i t  loirg dislancc scivices in Chile. Atnet-icatel also 
opcr;itc\ as iiii ltitriiicl S e n  ice l 'tovider ("ISP"). Atiiericarel offcrs prcsubscrihed 
( 1  I ), dial-;lioutrd. aiicl p t ~ p a i d  lony dirlancc SCI~\JICCS, as w e l l  3s private ltnc and 
ottm high-speed sewices to i t \  busincss custotiicrs. Ainericatel does not. at the 
prescni l ime. piovtdc any local S C I ~ \ I C ~ S  to its customers, though i t  n i g h t  need to do 
so 111 l l i c  fuiuw. c q x c l a l l y  if i t  i'ttids i lsel f  utiahlc tu compete against the bundled 

Coiitiiitied on lhllowin~ ~xtgc 
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Comiiiission ( “ I I T ” ’  or “c‘ominission”) to retain local switching as an available unbundled 
tielwork element (“IINI:“) and maintain a telcconimunications carrier’s ability t o  cotnbinc the 
local switching UNE (“UNF:  Switching”) with other IJNEs. as unbundled network element 
pla1li)rrns (.‘LJNk-Ps.’). A dccision by tlic t:CC to restrict access to UNEs will likcly operale as 
tlic dcatli knell for smaller long distance carriers, as well as for competitive local exchange 
ciirrizrs (Y’ l JYs~’ ) .  Additionally. such actioii would unlawfully eliminate [lie regulatory role 
that Congress intended for state p~iblic utility coinmissions (“PCJCs“), which are in a much better 
position than the FCC to judge local markct conditions and to make the factual delemiination as 
to \vhc[hei- iicccss to a specific lJNE nicets the “necessary” and “impair” standards of Section 
25 I ( d )  ol’lhe (’oin~nunications Acl of 1934. as amended (“34 Act”).2 

As Americalcl demonstrates herein, the continued existence of a competitive long 
distance. markct depends on the conternpoi-aiieous existence of a competitive local market. To 
tlic cxtent thal tlie FCC decidcs to eliniinalc access to UNE Switching and, thererorc, UNE-Ps 
(or prevents PUCs from rcqiiiring such access), i t  is more likely than not that many CLECs will 
hc unable lo compete with the HOC‘s. A n y  significant lessening of local competition would, io 
t u r n ,  likely sti-engtheii the h;md of [he BOCs in  thc market for long dislance services as well, as 
BOCs will thcn be able to continue to resist the pricc cnts for basic local services which were 
expected by Coiigrcss when il rewrote the 34 Act in 1996. This will, i n  turn, enable the BOCs to 
hegin domination o f  the long dislancc markel by offering deeply discounted toll rates (a  largely 
deregulated servicc) until llicy gain il doinitlatit niarket share in  the long distancc arena too. This 
then would likely permil tlie BOCs to i e l ~ i n i  lo their pre-1984 Divestiture status as dominant 
long distancc cai-ricrs and, would, cffcctivcly, undo the gains to both consumers and thc overall 
econoniy that have resulted ovcr tlie past two dccadcs liom long distance competition. 

I’he ‘l’elccommt~~~icatioiis Act  of I996 (“96 Act”)3 rundamentally altered the 
~elecoinimunic~itions landscape that \vas eslablislied by iinplctnentatioti of lhc Modificalion of 
Final .1udgiiietit (-‘MF.I”) i n  [lit. Bell Sqstei i i  anlitrust easc.4 As the Coinrnission is well aware, 
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thc MFJ removed the BOCs from the long distance inarket, separating that emerging competitive 
distance market Iironi the 13C)C:s' pouer and control over local exchange services. Ilowever, in 
cxchange Tal- itew rulcs (hat forced open (he local telephone monopolies, includinz the 
rcquircnient uiidei Section 251(c) of the 34 Act that BOCs offer unbundled access to network 
elenienls, the 90 Act pcnnittcd thc BOCs lo  reenter lhc long distance market. The very clear 
Chgressional intcnt behind the 96 Act was that no carrier would have sufficient economic 
pouer  10 doniinalc a n y  markct---long distance or local exchange. 

While sonic level of local competition has developed siiice 1996, i t  is fair lo say 
tliat local uircline compelition has lagged well behind the development of wireless competition 
diiring that same time period. T h i s  can be sccn fi-oin lhc conlrast in prices Tor basic local 
wireline scrviccs, which havc remained steady or even increased in  some locations, to prices for 
basic wirelcss scrvices, which havc declined significantly and which generally include many 
features h r  which thc BOCs charge extra. To the extent that the elimination of access to UNE 
S~~,itcIiing anti LINE-Ps eliniinales local competition lroin CLECs, the BOCs are more likely lo 
dominate both the local scivice and long distance markets. Such a result is clearly not in the 
puhlic intci-est and is conti-aty Lo hotli The 96 and 34 Acts. 

Since thc reentry o r  thc BOCs into long distancc services, we have seen them 
bcgiii lo bundle lociil ancl long distance services iii a niaiiner that indicates the extent of their 
continued ccoiioinic power in  tlic market. The BOCs ai'e offering their ctistoiiiei.s the greatest 
savinxs on long distance c;1lls only whcii they also purchase large packages of local services. 
For cxaniplc, RcllSoulh ofkrs  its Florida custonicrs its bcst inlcmational long distancc rates oiily 
wlicii those ctistoniew also sLibscrihc to BcllSourh's Compleie Choice@ plan or Area Plus@ 
calling plans, which statt at $30 per month.5 Fundamental ecoiioniic principles would expect, to 
the cxtc i i l  that tlic Florida I-esidcritial marker were t ru ly  competitive and BellSouth desired lo 
cstablish itsclf as a viablc long distance carrier, i t  w o d d  offer discounted priccs to all of its 
ctisIoiiicrs. IHo\\~cver. the Iicls indicate that BcllSouth must feel so confident of its local market 
position th:il i L  will oflkr ils beat long distance market-entry prices only lo  those residential 
customers \rho ;ire willing IO ptii-chase largc bundlcs 0 1  local services 

S l K  Clonimunicalioiis- (3"''~) cotilidencc in its C'alitbmia local inarkct position 
vxtiis even sti-otigcr since its cil'rcrs its C'alitiornia customers: "Special long distance rates Cor 
SIK Total ('oiinections ctistoiiiers. (I SHC's 'Total Connections" bundle is priced at nearly $90 .. 
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pcr 1nonth.7 While this scrvicc bundle includes Internet access, the price of nearly $90 per 
nionlh still greatly exceeds the national average monthly price for residential local service of 
SZ1 .X4 (Octobcr ? O O I ) . *  Onc would cxpeci tliai, to thc extent ihat the BOCs were truly feeling 
strong coinpelitioii for theii- residcntial customers, the BOCs would not only be offcring low long 
distaiice prices to all o r  their customers, but also lowering the inonthly price of basic local 
service and associated features.') 

What i s  even inorc disturbing to Americatel is that the BOCs seem to be using 
thcir econoinic power in ihc local iiiiirket io "finance" low-ball long distance rates i n  order to 
gain markct share, in addition to the inherent advantages thcy have amassed, such as huge 
custonier datahases, switching Facilities, billing and other technical infrastructure. By 
conditionins ultra-low long distance prices on thc purchase o f  local service packages that are 
priced abovc whal many coiisuiners nomially spcnd for basic telephone services, the BOCs call 
cffeclively afbi-d lo C~nanct. thcir long distance price war without losing any overall revenues. 
For exainplc, i r a  BOC can obtain $40 in monthly rcvenuc from a customer who selects a local 
set-vicc bundle in order lo obiain thc lowest long distance prices, rathcr than Ihc more typical 
530-525 per inonth for more basic services, the same BOC can afford to discounl its long 
distance prices by $ 1  5-to-%20 per moiith withotit experiencing any reduction iii revenues. 

Smallcr long dislance carriers siniply caniiol afford to compete with those prices 
and, i n  lhe ahsencc of acccss to UNE-Ps froni the ROCs, the smaller carriers cannot I-ealistically 
ciitcr the locii l  iiiai.kcl to offer tlieii- own local and long distancc bundles or parincr with CLECs 
foi. the saiiic ~ptii-posc. The HOCs' econoniic power i n  the local markct is permitting them to 
offer long disiarice irates at lcvels that snialler long disiance carriers, includiiig iiiosi CLECs, 
cuiriot afford io offer ovet~ ihc long tetni. These BOC pricing practices, while perhaps not 
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actually rising to the levcl of predatol-y pricing, reflect a threat to true long distance competition 
today and the potential BOC re-monopolination of the long distance market tomorrow. 

Unless the Commission is willing to risk turning back the clock to the 1970s in 
Llic telcconiinuiiications market and to go against the forward looking, global trend, it must 
ensure that local conipctition froin CLECs is not snuffed out by the BOCs. As evidenced by the 
HOCs’ sei-vice pricing policies discussed above, the local inarkel is not fully competitive. 
Moreover. thc termination o f  CLEC access to UNE Switching and UNE-Ps i n  most markets 
\\auld likely destroy the small level of local competition that exists today and even enable the 
BOCs to rcgain control over long distance. Americatel, therefore, believes that the proper course 
is tor the F‘CC to allow the PIICs to make the “necessary” and “impaircd” determinations 
rcqtiired by Section 251(d). It is they, after all, that are closest to the local market conditions 
that, accordil1g to the Court of Appeals, must be evaluated in making those determinations. 

Counsel for Americatel Corporation 


